UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

ENGLEWOOD AUTO GROUP, LLC,
Employer, Case 22-RC-071848
and .
LOCAL 259, UNITED AUTO WORKERS, AFL-CIO,

Petitioner.

EMPLOYER’S EXCEPTIONS TO REGIONAL DIRECTOR’S
REPORT ON CHALLENGED BALLOTS

PRELIMINARY STATEMENT

These exceptions (“Exceptions”) are submitted on behalf of Employer Eﬁglewood
Auto Group, LLC (“Englewood”) with respect to the Report on Challenged Ballots
issued on March 12, 20112 by Regional Director J. Michael Lightner (the “Report™).
Englewood is also submitting herewith, in support of these Exceptions, an affidavit of
Stephen Descalzi, Englewood’s managing member (the “Descalzi Affidavit”) and an
affidavit of John Chmielewski, Englewood’s Service Director (the “Chmielewski
Affidavit”), together with the exhibits attached thereto.

This proceeding concerns a secret ballot election that was held on February 10,
2012 and challenges that Petitioner Local 259 took with respect to two ballots, including
one submitted by Joseph Delgado (“Delgado”), an Englewood service technician, and
one submitted by John DeScalzi. In his Report, the Regional Director concluded that

Delgado was not working in the bargaining unit (which included “[a]ll full-time and




regular part-time technicians parts employees, porters and service writers employed by
[Englewood] . . .during the payroll period ending Tuesday, January 10, 2012”) during the
eligibility period, and he recommended that Petitioner’s challenge to Delgado’s ballot be
sustained; and the Regional Director also determined that the challenge to the DeScalzi
ballot be pended until the Board ruled on his recommendation with respect to Delgado’s
eligibility. The Regional Director further recommended, in the event his
recommendation to sustain the challenge to Delgado’s ballot was not adopted by the
Board, that this matter be remanded to him for further processing, including issuance of a
Notice of Hearing on Challenged Ballots.

For the reasons set out below and in the Descalzi and Chmielewski Affidavits, we
respectfully submit that the Board should not sustain the Report’s recommendation with
respect to Delgado’s ballot, and that this matter should be remanded for a hearing with
respect to both of the challenged ballots.

FACTS

The issue here is whether Delgado was employed by Englewood in the bargaining
unit prior to or on January 10, 2012. As shown in the Descalzi Affidavit, in response to a
request by the Board Agent assigned to this proceeding, and to substantiate its contention
that Delgado had been performing such work prior to January 10, 2012, Englewood
submitted evidence that demonstrated that Delgado had applied for employment in
December 2011 and that he had received, and had been paid for, training on January 6,
2012. Such evidence consisted of:

a copy of a General Motors training record with respect to Delgado,
showing that Delgado had taken training on January 6, 2012 (Exhibit A);



a copy of a payroll check and payroll stub, showing that Delgado had
received a net payment of $532.57 for the pay period 01/04/12 to 01/10/12
(Exhibit B); and

a copy of Delgado’s employment application dated December 19, 2011
(Exhibit C).

In addition to, and in order to supplement, the above evidence, Englewood has

submitted the Chmielewski Affidavit in which the following facts are set out:

1.

In December 2011 Chmielewski, Englewood’s Service Director, decided to hire
Joseph Delgado (“Delgado™) as a technician in Engelwood’s Service Department.
Chmielewski Affidavit q 2

In December 2011, Delgado brought his “tool box™ (a container approximately
five feet long, four feet wide, and five feet tall, containing the personal tools
which he would use while employed by Englewood) to the job site, and in that
month Delgado came to Englewood’s premises on several occasions.
Chmielewski Affidavit § 3

On these occasions, Delgado submitted an employment application; met with
Chmielewski and with other Englewood personnel; provided advice and/or
assistance to other Englewood Service Department employees; and made
arrangements to take General Motors training courses. Chmielewski Affidavit q
4

Englewood is a General Motors dealership and all technicians employed by such
a dealership are required to take regular training courses to keep their skills

current. Chmielewski Affidavit § 5



10.

11.

In order for the employee to take such courses (many of which may be taken on
line), the dealership is required to register the employee with General Motors so
that he can receive a GM identification number which he can use to “log in” to
the courses he wants to take. Chmielewski Affidavit § 6

Once the employee has received his GM identification number, he has access to a
“training path” which shows which courses he has completed and which courses
he needs to take. Chmielewski Affidavit 7

Such training is an important part of Englewood technicians’ work, and is in fact
required by Englewood. Englewood pays its technicians for the hours that they
spend in such training, and last year Englewood paid over $33,000.00 to its
technicians on account of the time that they spent in such training. Chmielewski
Affidavit § 8

From the beginning it was understood and agreed that Delgado would undertake
such training. Chmielewski Affidavit §9

In December 2011 Englewood arranged for Delgado to be logged into the GM
system and issued a GM Identification No. so that he could start such training.
Chmielewski Affidavit q 10

Delgado started his training at home in December 2011 and he continued such
training at Englewood on January 6, 2011. Chmielewski Affidavit § 11

A print out from General Motors showing the courses that Delgado took and
completed as an Englewood technician during the period December 2011 through

March 18, 2012 demonstrates that Delgado took and completed numerous GM



training courses between December 2011 and January 6, 2012 (Exhibit E).
Chmielewski Affidavit 12

12. On January 13, 2011 Delgado received a paycheck for his work during the pay
period January 4 to January 10, 2012. In that check Delgado was paid for a total
of 24 hours, reflecting the time that he had spent in the above training on or
before January 6, 2012. Chmielewski Affidavit § 13

Point I
THE AUTHORITIES ON WHICH THE REPORT RELIES

ARE DISTINGUISHABLE FROM,
AND DO NOT CONTROL, THIS CASE.

In his Report, the Regional Director held that Delgado’s admitted participation in
substantial training -- training that was required both by Englewood and by General
Motors -- prior to January 10, 2012 did not constitute bargaining unit work. In so

concluding, the Regional Director cited and relied on NLRB v. Tom Wood Datsun, 767

F.2d 350 (7" Cir. 1985) (“Tom Wood Datsun”), Speedway Petroleum Division of Emro

Marketing Company, 269 NLRB 926 (1984) (“Emro Marketing”) and F&M Importing

Co., 237 NLRB 628 (1978) (“F&M _Importing”). All of these decisions are

distinguishable from this case.

Tom Wood Datsun did not involve any training activities, much less training

activities required by the employer. As the Court in that case noted “[t]he major portion
of the afternoon spent on the employer’s premises by Upchurch and Sander on September
14, the final eligibility date, consisted of filling out forms and chatting with employees”
(767 F.2d 353); and there is no indication in the decision that either of these individuals

was compensated for the time thus spent. The Court further noted:



“Finally, and perhaps most significantly, both employees respectively entered
September 15 on their employment applications (completed on the September 14 final
eligibility date) as the day they were available to begin work . . and therefore did not
even view themselves as working on the eligibility date.”

767 F.2d 354.

In this case, by contrast, Delgado’s employment application and tool box

indicated that he was available at “any” time; he engaged in substantial training activities

which were required by his employer; and he was fully compensated for such activities.

In Emro Marketing, a divided three-member panel held that two hours of

“orientation and training” did not constitute unit work; significantly, however, the Board
Chairman who sat on the panel dissented from that determination, and the court which
reviewed the Board’s order did not have to, and did not, pass on that issue inasmuch as it
upheld the Board’s order excluding the ballot of another voter who had been challenged.

See NLRB v. Speedway Petroeum. Division of Emro Marketing Company, 768 F.2d 151,

159 n.5 (7™ Cir. 1985).

The facts in F&M Importing are also distinguishable. In that case the Board

noted (in footnote 18 to its decision) that the employer had acknowledged at the hearing
that both of the employees whose ballots had been challenged had started work on

February 7, 1977 (i.e., three days after the February 4 eligibility date), but were paid for

one hour’s “orientation” on February 4; and the Board further noted that the employer did
not pay the employees for that one hour until March 4, which was the pay date for the

timecards dated February 22.



Point I1

OTHER, MORE RECENT DECISIONS BY THE BOARD,
WOULD UPHOLD A DETERMINATION OF DELGADO’S
ELIGIBILITY IN THIS CASE.

In CWM, Inc. — Port Arthur, 306 NLRB 495 (1992) a three member panel of the

Board overruled a hearing officer’s report that had recommended upholding challenges to
five ballots. The hearing officer had found that the challenged voters (new employees at
a waste treatment facility operated by the employer) spent their first 5 days of
employment, June 10 through 14, in an orientation/training program during which they
performed no actual bargaining unit work; had concluded that the challenged voters had
not begun to perform bargaining unit work on the eligibility date (June 15); and had
recommended that challenges to their ballots be sustained.

In overruling the hearing officer’s recommendation, the Board noted that the
employees were required to attend a 5-day orientation and training program before
beginning hands-on work at the facility; that part of the first day was devoted to
completing various employment forms and learning about employer policies; and that on
the final day of orientation and training (June 14) the employees had been released to
their supervisor to begin their assigned jobs but, because of a lack of protective clothing
and equipment, had been released for the balance of the day, with instructions to report

back on June 17 (i.e., after the June 15 eligibility date).

In footnote 4 to its decision, the Board in CWM, Inc. — Port Arthur specifically

distinguished the training undergone by the challenged voters in that case from the mere

orientation and “preliminaries” at issue in Tom Wood Datsun, Emro Marketing and F&M

Importing; and that distinction was also noted by the Board in a subsequent decision in



which the Board upheld an employer’s exception to a hearing officer’s recommendation

that a challenge to an employee’s ballot be sustained. See Dyncorp/Dynair Services, Inc.,

320 NLRB 120 (1995). See also e.g. Pep Boys-Manny, Moe and Jack, 339 NLRB 421

(2003) (citing Dyncorp/Dynair, and distinguishing on the job training from “mere

‘orientation and preliminaries’”).
Point III
UPHOLDING A DETERMINATION OF DELGADO’S

ELIGIBILITY IN THIS CASE IS CONSISTENT WITH
TODAY’S WORKING ENVIRONMENT AND BOARD POLICY.

Although past decisions have referred to “on the job training” (see e.g.

Dyncorp/Dynair Services, Inc. and Pep Boys — Manny, Moe and Jack, supra), it should

be noted that today “on line” training is readily available. Such training therefore should
be treated as the equivalent of “on the job training” for the purposes of deciding whether
an individual was working on or before the eligibility date.

The rule that an employee must be both hired and working on the eligibility date
in order to participate in a Board-directed election was adopted to simplify the process of
identifying eligible voters, inasmuch as “objective evidence is usually available to
pinpoint the time at which an employee commences work while the date of ‘hire’ is often

subject to dispute.” NLRB v. Family Heritage Home-Beaver Dam, Inc., 491 F.2d 347,

349 (7™ Cir. 1974). In this case, there is objective evidence -- in the form of training
reports generated by a third party (General Motors) -- that clearly establishes both that
Delgado was being trained, and that he received such training well before the January 10,

2012 eligibility date. This fact also distinguishes this case from the cases on which the



Regional Director relied in his Report, and provides an additional reason why
Englewood’s exceptions thereto should be sustained by the Board.

CONCLUSION

Englewood’s exceptions to the Report should be sustained and this matter should

be remanded for a hearing.

Rgspectfully/submitted,

BISCEGLJE & DEMARCO, LLC

Angelo R. Bisceglie, Jr.
Attorneys for Employer
Englewood Auto Group, LLC
365 Rifle Camp Road
Woodland Park, NJ 07424

\ (973) 742-8900
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AFFIDAVIT OF
STEPHEN DESCALZI



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

ENGLEWOOD AUTO GROUP, LLC,
Employer, Case 22-RC-071848
and

LOCAL 259, UNITED AUTO WORKERS, AFL-CIO,

Petitioner.

AFFIDAVIT OF STEPHEN DESCALZI

STATE OF NEW JERSEY
COUNTY OF BERGEN
STEPHEN DESCALZI, being duly sworn, deposes and says:

1. I am the managing member of Englewood Auto Group, LLC (“Englewood”), the
Employer in this proceeding.

2. This affidavit is submitted in support of Englewood’s exceptions to the Report on
Challenged Ballots that the Regional Director issued on March 12, 2012 (the
“Report™).

3. After the election that was held on February 10, 2012, and in connection with
certain challenges that Petitioner Local 259 had made with respect to that
election, Board Agent Kristi Bean requested that I furnish her with
documentation with respect to whether Joseph Delgado (“Delgado”), a technician
employed by Englewood, had been employed in the bargaining unit during the

payroll period ending January 10, 2012.




4. Inresponse to her request, I sent Agent Bean the following documents:

Copy of a General Motors training record with respect to Delgado,
showing that Delgado had taken training on January 6, 2012 (Exhibit A);

Copy of a payroll check and payroll stub, showing that Delgado had
received a net payment of $532.57 for the pay period 01/04/12 to 01/10/12

(Exhibit B); and

Copy of Delgado’s employment application dated December 19, 2011
(Exhibit C).

5. The above documents were faxed to Agent Bean on February 28, 2012 (see fax
transmittal sheet attached as Exhibit D hereto).

6. In further support of Englewood’s exceptions to the Report, and its contention
that Delgado was employed in the bargaining unit during the payroll period
ending January 10, 2012, we are also submitting the accompanying affidavit of
John Chmielewski, Englewood’s Service Director (the “Chmielewski Affidavit”),
which provides additional details with respect to Delgado’s employment with

Englewood and the training that he undertook.

Stephen De@

Sworn to before me
this 23" day of March, 2012

Notary Public

Z:\share\share\Englewood Auto Group\22-RC-071848 (Election)\Affidavit of Stephen Descalzi.doc
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AFFIDAVIT OF
JOHN CHMIELEWSKI



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

ENGLEWOOD AUTO GROUP, LLC,

Employer, Case 22-RC-071848

and

LOCAL 259, UNITED AUTO WORKERS, AFL-CIO,

Petitioner.

AFFIDAVIT OF JOHN CHMIELEWSKI

STATE OF NEW JERSEY

COUNTY OF BERGEN

JOHN CHMIELEWSKI, being duly sworn, deposes and says:

I am the Service Director of Englewood Auto Group, LLC (“Englewood”), the
Employer in this proceeding.

In December 2011 I decided to hire Joseph Delgado (“Delgado™) as a technician
in Engelwood’s Service Department.

In December 2011, Delgado brought his “tool box™ (a container approximately
five feet long, four feet wide, and five feet tall, containing his personal tools
which he would use) to Englewood, and in that month Delgado came to
Englewood’s premises in connection with this employment on several occasions.
On these occasions, Delgado submitted an employment application; met with me

and with other Englewood personnel; provided advice and/or assistance to other




10.

11.

Englewood Service Department employees; and made arrangements to take
General Motors training courses.

Englewood is a General Motors dealership and all technicians employed by such
a dealership are required to take regular training courses to keep their skills
current.

In order for the employee to take such courses (many of which may be taken on
line), the dealership is required to register the employee with General Motors so
that he can receive a GM identification number which he can use to “log in” to
the courses he wants to take.

Once the employee has received his GM identification number, he has access to a
“training path” which shows which courses he has completed and which courses
he needs to take.

Such training is an important part of our technicians’ work, and is in fact required
by Englewood. Englewood pays its technicians for the hours that they spend in
such training, and last year Englewood paid over $33,000.00 to its technicians on
account of the time that they spent in such training.

From the beginning it was understood and agreed that Delgado would undertake
such training.

In December 2011 we arranged for Delgado to be logged into the GM system and
issued a GM Identification No. so that he could start such training.

Delgado started his training at home in December 2011 and he continued such

training at Englewood on January 6, 2011.



12. A print out from General Motors showing the courses that Delgado took and
completed as an Englewood technician during the period December 2011 through
March 18, 2012 is attached as Exhibit E, with the courses that were completed
between December 2011 and January 6 highlighted.

13. On January 13, 2011 Delgado received a paycheck for his work during the pay
period January 4 to January 10, 2012. A copy of that check and the pay stub
attached thereto is attached as Exhibit B to the affidavit of Stephen Descalzi
submitted herewith. In that check Delgado was paid for a total of 24 hours for the

above pay period, reflecting the time that he had spent in the above training on or

ﬁmielevﬁki i

before January 6, 2012.

Sworn to before me
this 23" day of March, 2012

z Notary Pubfic

7 ﬁé/ 245N PEDOTD
PUBLIC STATE OF NEW JERSEY

MY COMMISSION EXPIRES
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Title

2012 SKH Seminar Mar Emerging Issues

How to Use VCT

2012 SKH Seminar Feb Emerging Issues

GM TRB060 Tremec 6-Speed Transmission Overhaul
GM TRE060 Tremec 6-Speed Transmission Overhaul
GM TR6080 Tremec 6-Speed Transmission Overhaul
GM TRB060 Tremec 6-Speed Transmission Overhaul
2012 SKH Seminar Jan Emerging Issues

Global Diagnostic System (GDS) 2

Global Diagnostic System (GDS) 2 Overview

Truck 4WD/AWD Operation and Diagnosis 2

Front-Wheel Drive (FWD) / Rear-Wheel Drive (RWD) Operation, Diagnosis

and Service 4

Passenger Car All-Wheel Drive 2

Entertainment Systems 2

Engine Performance 4

GM Chassis Control Systems

Propshaft and Rear Axle Operation, Diagnosis, and Service
Propshaft and Rear Axle Operation, Diagnosis, and Service 1
Propshaft and Rear Axle Operation, Diagnosis, and Service 2
Passenger Car All-Wheel Drive 1

Truck 4WD/AWD Operation and Diagnosis 1

Front-Wheel Drive (FWD) / Rear-Wheel Drive (RWD) Operation, Diagnosis

and Service 1

Front-Wheel Drive (FWD) / Rear-Wheel Drive (RWD) Operation, Diagnosis

and Service 2

Front-Wheel Drive (FWD) / Rear-Wheel Drive (RWD) Operation, Diagnosis

and Service 3

Entertainment Systems

Electric Vehicle Systems Diagnosis and Service Session 2
Global Diagnostic Systems (GDS) 2

Tech 2 Familiarization

2011 SKH Seminar December Emerging Issues

GM Moveable Roof and Sunroof Systems

Go to Page 1 of 14

Session Score Grade Date

100 P 03/18/2012
100 P 02/29/2012
100 P 02/19/2012
80 P 02/14/2012
50 F 02/14/2012
40 F 02/14/2012
70 F 02/14/2012
100 P 02/12/2012
100 P 02/06/2012
80 P 02/05/2012
(& 02/05/2012

P 01/30/2012

P 01/29/2012

P 01/25/2012

P 01/23/2012

100 P 01/06/2012
100 P 01/06/2012
100 B 01/06/2012
100 P 01/06/2012
100 P 01/06/2012
100 P 01/06/2012
100 P 01/06/2012
100 P 01/06/2012
100 i 01/06/2012
100 P 01/06/2012
220846 100 P 01/06/2012
B 12/28/2011

P 12/28/2011

100 P 12/28/2011
100 B 12/16/2011
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